Study Questions: M.A. Exam in Philosophy of Law—Spring 2011
1. Is it possible to reconcile the institution of judicial review with majoritarian democracy? Answer this question with reference to arguments about the nature of political legitimacy.
2. Several philosophers of law have proposed that tort law is an expression of what they call, following Aristotle, “corrective justice,” yet they have not agreed on precisely what corrective justice is and how it bears in detail on tort law.  What is the most compelling interpretation of the notion of corrective justice and its relationship to tort law? Is it true that a special moral relationship is created between the parties when one party injures another, a relationship which gives rise to a duty whose content could be the subject of negotiation between them?

3. Judges and lawyers have long complained that questions of causation in tort law are especially vexing. How have proponents of an economic approach to tort law attempted to sidestep or to diminish the importance of questions of causation in tort law? How successful are these attempts? In particular, does their position provide an adequate account of tort law, as historically practiced, and does it derive from normative principles that justify that practice versus possible alternatives to it?
4. In both criminal and regulatory law, the state takes the initiative in enforcing prohibitions against various forms of activity, even when specific instances of those activities result in no harm to others.  By contrast, in tort law the plaintiff, not the state, must take the initiative in any litigation, and (with the exception of injunctions to prevent impending harms) activities themselves are not subject to legal redress unless they caused specific harm to the plaintiff.  What lies behind these ways in which tort law differs from criminal and regulatory law?  In particular, what is the point of having tort law at all, what is the role of the state in tort law, and what justifies its exercise of power in this role?
5. The civil law of tort provides means of holding individuals responsible for harm to others that is a consequence of their non-criminal actions. Any harm, however, is a consequence of so many prior actions stretching indefinitely far back in time. For example, a gunshot wound is a consequence of the actions of the person holding the gun at the time, but also of actions of the manufacturer of the gun, the retail outlet that made the gun available to the public, and often as well the chain of individuals through which the gun finally became accessible to the person holding it at the time of the wound. What principles ought to demarcate actions for which tort law should hold individuals responsible from all other actions in the absence of which the harm would not have occurred? 
6. When, if ever, does a government have the right to invade a citizen’s privacy? Should there be a line between the public and the private? Answer this question with reference to at least two philosophers and one legal case.
7. Is there a prima facie obligation to obey the law? If so, what gives rise to the obligation? If not, why not?
8. What are the differences between harming and offending others? How would you resolve the claims of those who defend free speech and those who would curb “hate” speech or verbal sexual harassment?

9. Does insanity excuse a person from criminal responsibility? Would it be unjust to punish insane persons who have committed crimes, when doing so brings about a substantial social benefit?

10. What is the best rationale for excusing conditions when it comes to punishment? Is this rationale threatened by the possibility of causal determinism?
11. Hart argues against theories that understand the law in terms of directions to apply sanctions. He does this by appealing to an analogy between the law and the rules of a game (The Concept of Law, p. 40). What is the point of this analogy and how well does it support Hart’s criticism of the command theory?
12. When is a law valid? Compare the answers given by Austin, Hart and Dworkin. Which answer do you find most compelling?

