Study Questions: M.A. Exam in Philosophy of Law—Spring 2008
1. Is it possible to reconcile the institution of judicial review with majoritarian democracy? Answer this question with reference to arguments about the nature of political legitimacy.

2. When, if ever, does a government have the right to invade a citizen’s privacy? Should there be a line between the public and the private? Answer this question with reference to at least two philosophers.
3. In a concurring opinion in In Re Winship (1970), Justice Harlan argued that “beyond reasonable doubt” represents a way to strike a utilitarian trade-off between the cost to society of guilty people acquitted, on the one hand, and innocent people found guilty, on the other.  Can this approach to analyzing this standard of evidence stand up to the criticism that it violates people’s rights by sacrificing a certain fraction of innocent people for the good of society?

4. Is there a prima facie obligation to obey the law? If so, what gives rise to the obligation? If not, why not?
5. What are the differences between harming and offending others? How would you resolve the claims of those who defend free speech and those who would curb “hate” speech or verbal sexual harassment?

6. Does insanity excuse a person from criminal responsibility? Would it be unjust to punish insane persons who have committed crimes, when doing so brings about a substantial social benefit?

7. Compare and contrast retributive and utilitarian theories of punishment. How successful are hybrid theories, such as those of Rawls and Hart, in preserving the advantages and avoiding the defects of each?
8. The civil law of tort provides means of holding individuals responsible for harm to others that is a consequence of their non-criminal actions. Any harm, however, is a consequence of so many prior actions stretching indefinitely far back in time. For example, a gunshot wound is a consequence of the actions of the person holding the gun at the time, but also of actions of the manufacturer of the gun, the retail outlet that made the gun available to the public, and often as well the chain of individuals through which the gun finally became accessible to the person holding it at the time of the wound. What principles ought to demarcate actions for which the law should hold individuals responsible from all other actions in the absence of which the harm would not have occurred?

9. How should we understand the relationship between law and morality? Consider the views of two of the following: Austin, Hart and Dworkin.
10. What is the best rationale for excusing conditions when it comes to punishment? Is this rationale threatened by the possibility of causal determinism?
11. Hart argues against theories that understand the law in terms of directions to apply sanctions. He does this by appealing to an analogy between the law and the rules of a game (The Concept of Law, p. 40). What is the point of this analogy and how well does it support Hart’s criticism of the command theory?
12. When is a law valid? Compare the answers given by Austin, Hart and Dworkin. Which answer do you find most compelling?

